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HF.MARKS/ARGUJVIfiNTS 
Reexamination and reconsideiaiion of the Application, withdrawal oflhe rejections, and 
formal notincation of the allowability of all claims as now presented are earnestly soUciled in 
light of the remarks that follow. Claims 1. 10. 14. 16, and 20 have been amended to incorporate 
the subject matter of claims 2, U. 15. 17, and 21, respectively. Claims 2, 1 1, 15, 17. 2i, and 24- 
26 have been cancelled. No new matter is intoduced by these amendments. Applicants 
reapoctfiilly submit that these amendments place tlie application in condition for allowance or, at 
the very least, place the claims in hetter form for appeal. For these reasons. Applicants 
respectfully request entry of this amendment. Claims 1 , 3-10, 12, 14, 16, 18, 20, and 22 are 
pending in the apph'cation. 

C1ai«ns 1 -1 0, 14-1 8, and 20-22 stand rejected under 35 U.S.C. § 1 03(a) as being 
unpatentable over U.S. Patent No. 6,468.5 1 4 in view of any one of aiemical Ahslracts XP 
0022331 14; XP 002233115; or XP 0022331 16, The OfRce argues the '514 patent leaches the 
use of surfactants, such as sodium lauryl sulfate (SLS). in pei-sonal hygiene and further teaches 
combining different types of surfactants to replace SLS with milder surfactants. The Office also 
argues the XP references teach olive oil carboxylatc as a nahiral and mild cleansing surfactant 
and that it would be obvious U> combine the references to arrive at the present invention. 
Applicant respectfully traverses this rejection. 

The '514 patent discloses that the addition oFN-acyl amino acid co-surfactants lo lauryl 
ether sulfate leads to a reduction in the amount of lauryl ether sulfate adsorbed on skin. The X? 
abstracts merely disclose that skin doansinj} agents can be derived from olive oil. The OfRce 
argues a skilled artisan would be motivated to combine the refefcnces because they form 
analogous art, "addressing the same problem in the same field of endeavor." Further, the Office 
argues the combination would be made with an "expectation to achieve a synergistic cleansing 
effect" and "reduce the irritation of SLS by adding other surfactants, which have cleansing 
power." Applicant respectfijUy disagrees and suggests that in making the combination of the 
references, the Office is characterizing the references in a manner that docs not reflect what the 
references &irly teach or suggest. 

MPEP 2141.02 slates a "prior an reference must be considered in its entirety, i.e., na a 
whole , including portions that would lead away from the claimed invention." Applicant 
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respectfully submits the Office is impToperly broadening the disclosure of the '514 patent by 
failing to recogni/e the underlying theory on which the disclosure is based. Accordingly, the 
Oflice is creating 4 motivation to combine the references where none is present. 

First. Applicant respectfully points out that the '514 patent discloses a specific 
combination of specinc co-surfactants for a specinc purpose, The '514 patent discloses that 
sodium lauiyl ether sulfate binds to the surface of the skin where it ibnivs a certain reservoir 
(column 1. lines 65-67). it further discloses that the person skilled in the art who would like to 
increase the skin compatibility o f surfactant combinations including sodium lauryl ether sulfate 
replaces some of the sodium lauryl ether sulfate with milder surfactants, which has the adverse 
effect of reducing foaming and/or cleansing pcrformimcc (column 2. lines 42-47). To remedy 
this shortcoming, the '514 patent sets out to achieve a specific goal, that being to provide a 
composition based on sodium lauryl ether sulfate as the cleansing surfactaixt wherein the amount 
of sodium lauryl eiher sulfate ad^nrhed on the skin is reduced tto'ough addition of a co-surfactant 
(column 4. lines 40-43). The compositions disclosed by the '514 patent arise from this specific 
goal (i.e., reduced SLS skin binding), and the suggestion or motivation provided by the '514 
patent can not be separated from this goal. 

To achieve the stated goal, the '514 patent discloses that N-acylamino acids are useful for 
reducing the attachment of lauryl ether sulfate to human skin during wasliing (column 5. lines 
38-45). To support this use, tlie '514 patent cites earlier references that teach acyl glutamaies as 
useful for alleviating slcin irritations caused by other anionic surfactants, swh as sodium lauryl 
sulfate (column 5. lines 53-60). Fuilhermore. the '514 patent provides detailed testing methods 
for determining SLS adsorption on skin; however, no testing metliods are provided for 
determining cleansing effect of the combined surfactants. In other words, cleansing synergism is 
not a factor in the choice of co-surfactanl according to the '514 patent. Rather, a co-surfaoiant 
according to the '514 patent is chosen based upon its ability to reduce the attachment of sodium 
lauryl ether sulfate to human skin. This is dearly seen in claim 1 of tlw '5 14 patent, which 
recites a metliod for reducing the binding ofsodium lauryl ether sulfate to skin comprising 
"selecting a co-surfactant which decreases or prevents binding." This reduced SLS skin binding 
effect is the thrust of the '514 patent, and any suggestion or motivation arising from the '514 
patent can not be separated from this underlying goal. 
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The Office would seek to broaden the '514 patenl by alleging it suggests combining SLS 
with oibcr surfactants to achieve a "synergistic cleansing effect" or to reduce SLS irritation by 
adding other cleansing surfactants. Wlien the reference is properly considered as a whole. 
however, it is clear timt the motivation a skilled artisan would talce from the reference is to seek 
oui other surfactants known to reduce binding of SLS to skin. To this end, notliing in the '5 14 
patent would lead the skilled artisan to the XP abstracts. The '514 patenl only teaches or 
suggests that a single type of surfactants, N-acyl amino acid surfactants, are useful for achieving 
the desired effect of reducing SLS skin binding. The '514 patent provides no teaching or 
suggestion of other types of surfactants, and particularly not olive oil carboxylates. 

The Office argues the '514 patent and the XP abstracts address the same problem in the 
same field of endeavor. This is simply not the case with respect to the XP abstracts. Nothing in 
any of the XP abstracts cm be pointed to as teachmg or suggesting that the olive oil derivatives 
disclosed therein are effective at reducing skin binding of another surfactant, particularly SIS. 
Further, the XP absti-acts do nothing more than disclose that surfactants can be prepared from 
olive oil derivatives. It is difficult to envision a problem in a field of endeavor that is addressed 
by the XP abstracts. The abstracts simple report tlie existence of a group of surfactants having 
low toxicity and irritancy. 

Simply stated. Applicant respectfijUy submits there is no motivation to combine the 
disclosure of the '514 patent with the disclosure of the XP abstracts. The '514 patenl discloses 
that a specific effect (reduced SLS skin binding) can be achieved by using specific surfactants 
(N-acyl amino acids) to form a specific composition having SLS and N-aoyI amino acids as co- 
surfactants. As noted above, the '514 patent provides no fiirther direction for the skilled artisan 
in seeking out other co-surfactants that may provide tlie same function of reducing SLS skin 
binding. Tlie *514 patent certainly does not leach or suggest that olive oil derivatives maybe 
usemi for reducing SLS skin binding. 

Furthermore, there are thousands of compounds known to be useful as surfactants. The 
XP abstracts merely classify olive oil derivatives among the other thousands of known 
surfactants. Neither the '514 patent nor the XP abstracts provide any disclosure that would 
motivate the skilled artisan to choose the olive oil derivatives of the XP abstracts for use in 
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reducing SLS skin binding. The XP abstiacis do not disclose this function, and Ihc '514 patent 
does not lead the way to this conclusion. 

Second, Applioanl respectfully points out that the '514 patent clearly discloses thai the 
combination of SLS with co-surfactanls is known. As previously noted, it is known that SLS can 
cause skin irritation. However, the '5 14 patent notes thai, because of the ready availabiiily, the 
acceptable price, aiid the cxceilenl washing propeities. it is difficult to dispense with the use of 
SLS (columji 2, lines 28-31). The patent goes on to state that it is laiown per se to use SLS in 
combination with other surfactants as washing-active agents (column 2, lines 40-41), Again, the 
•514 patent states that the person skilled in the art who would like to increase the skin 
compatibility of siich preparations replaces some of the SLS with milder surfactants; however, 
this leads to undesirable effects, such as reduced forming or cleansing performance (column 2, 
lines 42-47). 

The '5l4patent sought to remedy tliis shortcoming by preparing specilic formulations 
using speci fic co-surfactants (N-acyl amino acids). Tt has already been shown above that these 
specific formulations disclosed by the '5 14 patent do not teach or suggest the presently claimed 
invention. Applicatit respectfully points out, however, that this knowledge in the art for 
combining other milder co-surfactants with SLS. even when laken with the '514 patent or the 30' 
abstracts, also does not teach or SUggcsl the presently claimed invention. 

Claim 1 recites a cosmetic or dcrmaiological formulation, comprising sodium PEG-7 
olive oil cariioxylate in an active content of 0,01 to 1.8% by weight, based on the total weight of 
the foimulation. and so4ium lauryl ether sulfate. As pointed out in the '514 patent, the slcilled 
artisan seeking to lessen the irritation ofSLS on the skin would seek to jselaee SLS with another 
milder surfactant. Accordingly, the skilled artisan would seek to use the co-surfactant m 
amounts suitable as a replacement (>.e., amounts approaching the original SLS concentration). 
This directly contrasts the present invention wherein sodium PEG-7 olive oil carboxylate is used 
in merely "catalytic" amounts. 

Additionally, the XP abstracts themselves teach the use of the surfactante in amounts 
exceeding the "calalytic" amounts recited in the present invention. The XP 0022331 14 abstract 
speci fically teaches that sodium PEG-7 olive oil carboxylate is a good natural alternative to be 
used in cosmetics and detergents (/-c. a replacement surfactant). One of skill in the art would 
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reasonably understand thsa using sodium PEG-7 olive oil carboxylate as a replacement would 
necessitate the use of much greater concenti aiions than lliose presently claimed. The XP 
0022331 1 5 abstract merely teaches (hat sodi am PEG-7 olive oil carboxylate is skin tolerant 
Accordingly, one of skill in the art would find no teaching or suggestion of use in low 
concentrations, sucU as those presently claimed, and would rely on the motivation of the '514 
patent For using the co-surfactant in the increased amounts expected when r eplacing SLS. The 
XP 002233 H6 abstract teaches toiletry compositions that are baaed on olive oil as a cleansing 
agent One of skill in the art would clearly understand that using an olive oil product as the basis 
oFa foraiulation would necessitate the use ofmuch greater concentrations than presently 
claimed. 

Furthcrmoie, the Office has not provided any evidence that it would be within the 
common Imowlcdge of the skilled artisan to use sodium PEG-7 olive oil carboxylate with SLS in 
the presently claimed concentrations. None of the XP abstracts provide any teaching as to the 
usefiil concentrations of the olive oil derivatives disclosed therein. The common knowledge in 
the art. according to the '514 patent, is to replace SLS with milder surfactants, suggesting the use 
of increased concentrations of the milder surfacisuU. Additionally, the Office has not cited even 
a single reference that teaches or suggests that PEG-7 olive oil carboxylate can be used in 
concentrations of 0.01 lo 1 .8% by weight to impart a skin irritalion reducing elTect. 

In light of the above statements, it is clear that oven if the skilled artisan relied upon the 
common knowledge in the art. as expressed in the '514 patent that one sbonld replace SLS 
with a milder surfactant to reduce the skin irritation of SLS), it still would not lead the skilled 
artisan to the present invention. As noted above, the present invention recites a formulation 
comprising sodium PEG-7 olive oil carboxylate in an active content of O.Ol to 1 .8% by weight, 
based on the total weight of the formulation, and sodium lauryl ether sulfate. Common 
knowledge in the art for making SLS milder and the disclosure of the XP abstracts would clearly 
be expected to lead to formulations including olive oil derivatives in much larger concenirations 
than the "catalytic" amounts used in the present invention. 

Third, even if the cited references are properly combinable. which Applicant obviously 
docs not admit, the combination still would not teach or suggest the presently claimed invention. 
As noted above, the present application is directed to a cosmetic or dermatological formulation 
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comprising sodium PEG-7 olive oil carboxylate m an active content of 0.01 to 1 .8% by weight, 
based on the total weighl ofthe fonnulation, and sodium lauryl ether suiatc and methods of use 
thereof. The combined references would not lead Uie skilled artisan to prepare such a 
formalation comprising an active content of PEG-7 olive oil carboxylate in the range noted 
above. 

The Office argues that general differences in amounts, percentages, or concentrations will 
noi support patentability of subject matter encompassed by the prior an unless evidence lo the 
crilicality has been established. Applicant has previously pointed out thai the '514 patent can 
only be fairly viewed as teaching or suggesting N-acyl amino acids as co-surfactants for reducing 
skin binding effects of SLS and would not suggest the use of oUve oil derivatives according to 
the present invention. Further, Applicant has also pointed out that tiie common knowledge in the 
art forreplacing amounts of SLS with milder co-surfactants also would not motivate the skilled 
artisan to prepare tlie presently claimed formulations using StS and only a "catalytic" amount of 
sodium PEG-7 olive oil carboxylate. The Office seeks a showing of criticality of concentrations; 
however, the Office has failed to recognize the surprising effects of the present invention that 
clearly make the presently claimed invention beyond the suggestion or motivation possibly 
provided by the cited references. In other words, even if the Office has made a case for prima 
facie obviousness (which Applicant obviously does not admit), the surprising effects of ttie 
present invention overcome such a showing. 

To this end. Applicant respectfully dirersts the attention ofthe Office to Figure 1 ofthe 
present application, which illustrates the effectiveness ofthe formulations of the prescm 
invention for reducing SLS absorption. The figure shows absorption values for 10% SLS alone 
and 10% SLS combined with sodium PEG-? olive oil carboxylate at concentrations of 0.7%. 1%. 
2%, and 4%. As the figure illustrates. SLS skin absorption is significantly reduced through use 
of only 0.7% sodium PEG-7 olive oil caiboxylate. Furthermore, the reduction in skin absorption 
was not statisUcally significantly reduced by increasing the amount of sodium PEG-7 olive oil 
carboxylate ivp to 4%. This is clearly surprising, and even contrary, to what would bo expected 
in light ofthe previously known art. 

As noted in the '5 1 4 patent, common knowledge in the art is to reduce initarion of SLS 
on the skin by replacing amounts ofthe SLS with other, mildei-, surfactants. According to such 
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knowledge, it is clearly expected that using more of the milder surfaoiant would increase the 
mildness of the formulation. One of skill in the art, based upon the knowledge asserted in the 
'514 patent, would not foresee the suiprising effect of the present invention that less sodium 
PEG-7 olive oil carboxylate co-surfacuint (0.7%) is, statistically speaking, as effective at 
increasing mildness as a greater amount (4%) of the co-surfactant. Tn fact, even if the skilled 
artisan was motivated to combine sodium PEG-7 olive oil carboxylales with SLS. knowledge in 
the art indicates the skilled artisan would use increasing amounts of the olive oil carboxylatcs to 
increase the mildness of the combination. Accordingly, Applicant respectfully submits the 
clearly surprising effects seen with the "catalytic" amounts of sodium PEG-7 olive oil 
carboxylate used according to the present invention overcomes any showing of obviousness the 
Office may assert. 

In light of the above statements. Applicant respectfully submits the present claims are not 
obvious over the cited art. First, there is not motivation to combine the references, as the '514 
patent is clearly directed to specific combinations of specific surfactants for the specific purpose 
ofreducing skin binding ofSLS and would in no way lead the skilled artisan to the XP abstracts, 
which themselves in no way suggest usefiilness in reducing SLS skin binding. Second, Ihe 
motivation arising from the common knowledge in the art teaches away from the use of 
"catalytic" nroounis of sodium PEG-7 olive oil carboxylates in combination with SLS, as the 
common ktiowledge is to replace SLS with milder surfactants, and this would necessarily require 
greater than "catalytic" amounts ofthe co-surfactant. Third, the present invention illustrates 
surprising effects arising from the use of merely "catalytic" amounts of sodium PEG-7 olive oil 
carboxylate that would not be expected by the skilled artisan in light of the state of the art, as 
pointed out in the '514 patent. Therefore, Applicant respectfully tcquesia reconsideration and 

withdrawal ofthe rejection. 

For the reasons provided above. Applioaitls respectfully submit all claims are in condition 
for allowance. Accordingly, Applicant respectfully requests that ail rejections be withdrawn and 
aNotice of Allowance be issued in due course. If any minor informaUties need to be addressed, 
the Examiner is directed to contact the undersigned attorney by telephone to faciUlate 
prosecution of this case. 
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11 is not believed that extensions of time or fees for net addition of claims are required, 
beyond those that may oihcrwise be provided for in documents accompanying this paper. 
However, in the event that additional extensions of time are necessai7 to allow consideration of 
this paper, such extensions are hereby petitioned under 37 CFR §1. 136(a). and any fee required 
tliereforc (including fees for net addition of claims) is hereby authorized to be charged to Deposit 
Account No. 16-0605. 

Respectfullyisubmitted, 




ChristophqfM. Humphrey 
Registration No. 43,683 



Customer No. 00S26 
ALSTON St BIRO LLP 

Bank of America Plaza 

101 South Tryon Street, Suite 4000 

Charlotte. NC 28280-4000 

Tel Raleigh Office (91 9) 862-2200 

Fax Raleigh Omce (919) 862-2260 
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